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When Litigation Hold Is Received ManagementMust Act Immediately to Protect Evidence and
Mitigate Risk

When a litigation hold is received, management faces a critical juncture that can determine the outcome of
a legal dispute. This moment demands swift, coordinated action to preserve relevant documents, electronic
data, and other assets that may be required for discovery. Failure to respond appropriately can result in
sanctions, adverse judgments, or costly litigation expenses. Understanding the procedural steps, legal
obligations, and strategic considerations is essential for any organization that wants to safeguard its

interests and maintain compliance with discovery rules.

Understanding the Core Concept

A litigation hold, also known as a legal hold, is an order issued by a court or a competent authority that
obligates a party to retain all potentially relevant information. The directive applies to paper records, digital
files, emails, instant messages, social media posts, and even backups. When litigation hold is received
management must recognize that the instruction is not optional; it is a legally binding command that
supersedes ordinary record-retention policies. Ignoring the hold can be interpreted as spoliation, leading to

severe penalties.

Steps Management Should Follow

When litigation hold is received management should execute a series of deliberate actions to ensure

compliance and minimize exposure. The following checklist outlines the essential steps:
1. Immediate Notification

o Alert all relevant departments—Iegal, compliance, IT, records management, and business units.
o Use a standardized communication template to convey the hold’s scope, case identifier, and
deadline for acknowledgment.

2. Identify Custodians

o Compile a list of individuals and departments that possess responsive data.

o Include both current employees and former staff who may have retained materials on personal

devices.



3. Preserve Relevant Data

o Suspend routine deletion routines, overwrite procedures, and archival rotations for identified data.

o Implement read-only preservation on email servers, file shares, and collaboration platforms.
4. Document the Process

o Record each action taken, including dates, responsible parties, and system configurations.

o Maintain a hold log that tracks the status of preservation efforts and any deviations.
5. Implement Preservation Controls

o Apply legal hold tags or metadata flags to files to indicate they are under hold.

o Use e-discovery software to monitor compliance and generate audit trails.
6. Notify External Parties (if applicable)

o If third-party service providers host data (e.g., cloud vendors), inform them of the hold and request

confirmation of preservation actions.
7. Conduct Regular Reviews

o Schedule periodic checks to verify that the hold remains in effect and that no data has been

inadvertently altered or deleted.

o Adjust the scope of the hold as the case evolves, adding or removing custodians as needed.
8. Prepare for Discovery

o Once the litigation concludes or the hold is lifted, coordinate with counsel to release preserved data

in a controlled manner.

o Perform a post-hold audit to assess compliance and identify any gaps for future improvement.

Scientific Explanation of Legal Obligations

The requirement to preserve evidence stems from the spoliation doctrine, which holds that parties must not
destroy or alter evidence that is relevant to pending or anticipated litigation. Courts view spoliation as a
negative inference that can be drawn against the offending party, potentially leading to adverse rulings.
Moreover, modern discovery rules—such as the Federal Rules of Civil Procedure (FRCP) Rule 26(b)(1) in
the United States—explicitly require parties to preserve electronically stored information (ESI) when they

know that the information is likely to be relevant to the case.



From a risk-management perspective, the principle of proportionality dictates that the burden of

preservation must be balanced against the cost and effort required. This is why management must assess the
scope of the hold, focusing on data that is truly material while avoiding over-preservation that could inflate
expenses. Understanding these legal underpinnings helps managers justify resource allocation and prioritize

actions that align with both legal mandates and business objectives.

Frequently Asked Questions

What happens if a custodian forgets to preserve data?
If a custodian inadvertently deletes or overwrites data after receiving the hold, the organization should
document the incident immediately, notify legal counsel, and assess whether corrective measures—such as

forensic recovery—are feasible. Prompt remediation can mitigate sanctions.

Can a hold be lifted before the case ends?
Yes. A hold may be terminated if the court orders it, if the parties reach a settlement, or if the organization
demonstrates that the risk of further litigation is negligible. However, any lift must be communicated

formally and documented to avoid inadvertent non-compliance.

Do holds apply to international subsidiaries?
Generally, yes. If a parent company controls a foreign subsidiary and the subsidiary holds relevant data, the
hold can extend across borders. Nevertheless, local data-privacy regulations may impose additional

constraints, requiring coordination with regional legal counsel.

How long does a litigation hold typically remain in effect?
The duration varies widely, ranging from a few months to several years, depending on the complexity of
the case and the court’s schedule. Management should treat the hold as ongoing until a formal order

releases it.

What are the consequences of non-compliance?
Non-compliance can result in monetary sanctions, adverse evidentiary inferences, dismissal of claims, or

even criminal liability in extreme cases of intentional destruction of evidence.

Conclusion

When litigation hold is received management must respond with precision, transparency, and a systematic
approach. By promptly notifying stakeholders, identifying custodians, preserving data, and maintaining
rigorous documentation, organizations can fulfill their legal obligations while protecting themselves from
undue risk. The scientific underpinnings of spoliation doctrine and proportionality underscore the

seriousness of the task, and the FAQ section highlights common pitfalls that can be avoided through



diligent planning. Ultimately, a well-executed hold process not only safeguards evidence but also

demonstrates an organization’s commitment to integrity and responsible governance.
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